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54-3-23

PUBLIC UTILITIES

History: L. 1917, ch. 47, art. 3, § 14; C.
L. 1917, § 4796; R. S. 1933 & C. 1943, 763-22.

Comparable Provision.
Deering's Cal. Gen. Laws, Act 6386, § 29
(substantially
the same, except that in
first line the word "furnish" is preceded by
"annually," reading: " * * * shall annually

furnish to the comm1ss1on at such ti.me
and in such form * * *").

Cross-Reference.
Making false reports,

76-13-6.

Collateral References.
Public Service Commissions~6.5.
73 C.J.S. Public Utilities § 39.

54-3-23. Commission's orders must be obeyed.-Every
public utility
shall obey and comply with each and every requirement of every order,
decision, direction, rule or regulation made or prescribed by the commission in the matters herein specified, or in any other matter in any way
relating to or affecting its business as a public utility, and shall do everything necessary or proper in order to secure compliance with and observance of every such order, decision, direction, rule or regulation by all of
its officers, agents and employees.
History:
L. 1917, ch. 47, a.rt. 3, § 15;
C. L. 1917, § 4797; R. S. 1933 & C. 19·43,
76-3-23.

Comparable Provisions.
Deering's Cal. Gen. Laws, Act 6386, § 30
( substantially
identical).
Idaho Code 1947, § 61-406 (similar).

Conclusiveness of orders.
Order of public service commission that
no further connections could be made to
water system was binding on public utility
and controlled its obligations to furnish
water to those parties who did not have
water connections, and if affected property
1.

owners claimed an impairment
of their
rights by rulings made or were not satisfied with order as entered, their relief was
by requesting further hearing before commission or by appeal to Supreme Court;
and where no steps were taken to have
order modified or changed, it had effect of
judgment
and its legality could not be
attacked
in condemnation
proceedings.
North Salt Lake v. St. Joseph Water &,
Irrigation Co., - U. -, 223 P. 2d 577. ·

Collateral References ..
Public Service Commissions~6.5.
73 C.J.S. Public Utilities § 39.

CHAPTER. 4
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Section
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54-4-14.
54-4-15.
54-4-16.
54-4-17.
54-4-18.
54-4-19.
54-4-20.

OF COMMISSION OVER PUBLIC UTILITIES

General jurisdiction.
Investigations-Hearings
and notice-Findings.
Rates-Of
carriers-Dependent
on declared value of shipment.
Classification and fixing after hearing.
Through and joint rates of carriers-Division.
Unlawful
interstate
rates-Petition
to interstate
commerce commission.
Rules, equipment, service-Regulation
after hearing.
Improvements,
extensions, repairs-Regulations-Apportioning
costs.
Railroads and street railroads--Service,
schedules and stops.
Connections between tracks-Adjustment
of expense.
Spurs and switching service.
Telegraph and telephone-Connections-Joint
rates-Division.
Joint use of proper·ties by utilities-Adjustment
of costs.
Safety appliances-Regulation.
Grade crossings-Regulation.
Accidents-Investigations-Reports
privileged.
Car supply-Demurrage-Expl'ess,
telephone,
telegraph
serviceFreight-Baggage-Regulation.
Electric, gas, water service-Rates-Meters
and tests.
Right of officers of commission to enter upon public utility premises.
Consumer may have meter tested upon paying fee.
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54-4-22.
54-4-23.
54-4-24.
54-4-25.
54-4-26.
54-4-27.
54-4-28.
54-4-29.
54-4-30.
54-4-31.

OF COMMISSION

54-4-1

Valuation of public utilities.
Statements
of valuations-Affida
vits-Reeords
of valuation.
Aeeounts and records of utilities.
Depreciation
accounts and fund.
Certificate of convenience and necessity prerequisite
to construction
and operation.
Contracts calling for expenditures-Commission
to approve.
Payment of dividends-Notice-Restraint.
Merger only on consent of utilities commission.
Acquiring voting stoek or securities of like utility only on consent of
commission.
Acquiring properties of like utility only on consent of c0mmisRion.
"Public utility"
defined.

64-4-1. General jurisdiction.-The commission 1s hereby vested with
power and jurisdiction to supervise and regulate every public utility iu
this state, and to supervise all of the business of every such public utility
in this state, and to do all things, whether herein specifically designated
or in addition thereto, which are necessary or conveuient in the exercise of
such power and jurisdiction.
History: L. 1917, ch. 47, art. 4, § 1; C.
L. 1917, § 4798; R. S. 1933 & C. 1943, 764-1.

of the commission;
the commission has
no jurisdiction
over such municipally
owned and operated plants. Accordingly,
contract reserving in seller title to electric generator,
and obligating
city to
maintain
sufficient rates to pay therefor,
does not subject seller to control of public utilities
commission.
Barnes v. Lehi
City, 74 U. 321, 349, 279 P. 878, following Logan City v. Public Utilities Comm.,
72 U. 536, 271 P. 961.
Public utility commission cannot, under
guise of rate regulation,
take into its
hands the management
of utility properties or unreasonably
interfere
with the
right of management.
For example, location and manner of placing telephone poles
is essentially a matter of business management. Logan
City v. Public
Utilities
Comm., 77 U. 442, 447, 296 P. 1006.
The commission
has no authority
to
determine
when the company shall pay
dividends
to its preferred
stockholders.
If in the sound business discretion of the
directors
of the company it was determined that dividends should not be paid
for any particular
year, it would be no
concern of the commission. If the directors of the company elect for sound business reasons to withhold payment of dividends on preferred
stock and as a consequence of the federal surtax, it would
appear that the company should be permitted to include the surtax so paid in
its operating
expenses.
Utah Power &
Light Co. v. Public Service Comm., 107 U.
155, 152 P. 2d 542, 569.
·
In Provo City v. Department
of Business Regulation, - U. -, 218 P. 2d 675,
held that public service commission had
jurisdiction
of dispute between city and
railroad
arising
out of the closing of
"street-railroad"
crossing located within
city limits; that under 54-4-15, commia-

Comparable Provisions.
Deering's Cal. Gen. Laws, Act 6386, § 31
(vesting in railroad commission the power
and jurisdiction to supervise and regulate
every public utility in the state).
Idaho Code 1947, § 61-501 (vesting commission with power and jurisdiction
to
supervise and regulate all public utilities
in the state and to do all things necessary
to carry out spirit and intent of statute).
1. Scope and operation of section.
This section
gives commission
jurisdiction over all public utilities,
or what,
within the purview
of the act, constitutes a public utility.
Public
Utilities
Comm. v. Garviloch, 54 U. 406, 413, 181
P. 272.
This section did not repeal powers of
municipalities,
theretofore
existing,
to
control use and occupancy of its streets
by municipalities.
Union Pac. R. Co. v.
Public Service Comm., 103 U. 186, 134
P. 2d 469, 472,
This section contains no mandate that
rates be based on a fair value rate base.
Utah Power & Light Co. v. Public Service Comm., 107 U. 155, 152 P. 2d 542, 555.

2. Power and jurisdiction of commission.
Where business is not public service,
or public has no legal right to use it,
or it is not open to indefinite public, it is
not subject to jurisdiction
or regulation
of commission.
State v. Nelson, 65 U.
457, 238 P. 237, 42 A. L. R. 849.
Municipalities
owning, operating,
and
conducting electric plants for their own
use and for the use of their inhabitants
are not subject to regulation
or control
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sion was required to hear and determine
the controversy,
and that the 1·ights of
the parties had to be determined before
that body.
Public service commission is vested
with the power to determine
relative
rights and obligations
between
utility
and consumer. North Salt Lake v. St.
Joseph Water & Irrigation Co., - U. -,
223 P. 2d 577.
3.

Exclusiveness of commission's powers.
Neither license issued by secretary of
state, nor one obtained from town gave
defendant,
who operated automobile for
hire, the right to operate public utility
nor afforded him any protection
if he
was operating
such utility contrary
to
provisions of this act. Public Utilities
Comm. v. Garviloch, 54 U. 406, 181 P.
272.
Excluding vehicles from streets.
State may, in exercise of its police
powers, exclude entirely from the use of
its public highways,
vehicles used as
common carriers for private gain; or it
may impose such conditions as it may
deem just and fair upon those using the
public highways for such purposes.
Gilmer v. Public Utilities Comm., 67 U. 222,
247 P. 284.

tation of camp guests and their baggage
at certain daily rate, and who transported
such guests exclusively
with only few
exceptions, was not common carrier, and
hence, was not under jurisdiction of commission. State v. Nelson, 65 U. 457, 238
P. 237, 42 A. L. R. 849.

8.

Tracks in city streets.
Public utilities commission was required
to assume jurisdiction and pass upon application of railroad for permit to construct
track over city street. Denver & R. G. R.
Co. v. Public Utilities Comm., 51 U. 623,
172 P. 479.

Collateral References.
Public Service Commissions<l:=>6.3.
73 C.J.S. Public Utilities § 40.
Public service commissions, 43 Am. Jur.
700, Public Utilities and Services § 192
et seq.

4.

Increasing service.
Since one purpose of Utilities Act was
to prevent unfair and destructive
competition, no change increasing service of
auto stage line with respect to number
of trips may be made without permission of commission, although certificate
of convenience
and necessity does not
expressly limit numbe1· of trips. Gilmer
v. Public Utilities Comm., 67 U. 222, 247
P. 284.
5.

Trucking companies.
Commission has jurisdiction over trucking company operating in intrastate
commerce, and has power to issue and revoke certificate of convenience and necessity
applying
thereto.
Fuller-Toponce
Truck Co. v. Public Service Comm., 99 U.
28, 96 P. 2d 722.
6.

Bus service.
Person
operating
bus from city to
camp under contract
with association
operating
camp providing for transpor7.

Applicability
of public utility acts to
municipal corporations owning or operating a public utility, 18 A. L. R. 946.
Constitutionality
of statutes providing
for consolidation or merger of public utility corporations, 66 A. L. R. 1568.
Federal control of public utilities, 52
A. L. R. 296.
Judicial power in respect to consolidation or merger of railroads, 51 A. L. R.
1249.
Power of court to authorize discontinuance of public service corporation
upon
foreclosing a mortgage on its plant, 8 A.
L. R. 238,
Power of federal authorities
to discontinue a branch, wholly within the state,
of an interstate
railroad or interurban
system, 30 A. L. R. 439.
Power of public service commission to
require carrier to furnish cars of special
type, 23 A. L. R. 411.
Power of public utility commission to
require railroad company to grant or renew leases or other privileges on its rightof-way, 47 A. L. R. 109.
Regulating
issuance of securities
by
public utilities through public service commissions, 41 A. L. R. 889.

Law Review.
Is the Regulation of Railroad Crossings
a Municipal Affair¥ hy William Carey
Jones, 5 Cal. Law Review 292.

54-4-2. Investigations-Hearings and notic&-Findings.-Whenever the
in order to secure a compliance with the provithe orders of the commission, or that it will be
of the public, an investigation should be made
act, or of anything accomplished or proposed; or

commission believes that
sions of this title or with
otherwise in the interest
of any act or omission to
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of any schedule, classification, rate, price, charge, fare, toll, rental, rule,
regulation, service or facility of any public utility, it shall investigate the
same upon its own motion, and may fix a time and place for a hearing
thereof with notice to the public utility concerning which such investigation
shall be made, and upon such hearing shall make such findings and orders as
shall be just and reasonable with respect to any such matter.
History: L. 1917, ch. 47, art. 4, § 2; C. L.
1917, § 4799; R. S. 1933 & C. 1943, 76-4-2.
Comparable Provision.
Montana Rev. Codes 1947, § 70-117 (vesting commission with authority to inquire
into management of business of all public
utilities).

upon a fair value rate base." Utah Power
& Light Co. v. Public Service Comm., 107
U. 155, 152 P. 2d 542, 558.
2.

"Just and reasonable"
defined.
The phrase "just and reasonable"
as
used in this section is not an absolute
one. "The legislature
need not amend
the statute to permit the commission to
apply the present judicial interpretation
of what is 'just and reasonable.' The commission did not err in refusing to fix rates
1.

Basis for rate ma.king.
This section contains no mandate that
rates be based on a fair value rate base.
Utah Power & Light Co. v. Public Service Comm., 107 U. 155, 152 P. 2d 542, 555.
Collateral References.
Public Service Conunissious~6.
73 C.J.S. Public Utilities § 45.
Procedure
before and by commission,
43 Am. Jnr. 715, Public Utilities and Services § 216 et seq.

54-4-3. Rates-Of carriers-Dependent on declared value of shipment.
-The commission shall have power, after hearing, to fix and establish
rates dependent upon and varying with the value of freight and property transported by any common carrier as declared by the shipper or
agreed upon by such carrier and the shipper as · the released value
thereof, whenever such rates would in its opinion be just and reasonable under the circumstances, and any tariff schedule filed with the
commission pursuant to any order fixing such rates shall contain specific
reference to such order.
History: L. 1919, ch. 25, § 1; R. S. 1933
& Ci. 1943, 76-4-3.
1. "Just and reasonable" defined.
The phrase "just and reasonable"
as
used in this section is not an absolute
one. "The legislature need not amend the
statute to permit the commission to apply the present judicial interpretation
of
what is 'just and reasonable.'
The commission did not err in refusing to :fix
rates upon a fair value rate base." Utah
Power & Light
Co. v. Public Service
Comm., 107 U. 155, 152 P. 2d 542, 548.

2.

Basis for rate making.
This section contains uo mandate that
rates be based on a fair value rate base.
Utah Power & Light Co. v. Pnblic Service
Comm., 107 U. 155, 152 P. 2d 542, 555.
Collateral References.
Carriers~l2
(7).
13 C.J.S. Carriers § 287.
Rates, 43 Am. Jur. 706, Public
and Services, § 201 et seq.

Utilities

Consideration
of body of rates in determining the reasonableness
of carrier's
rates for a particular commodity, 15 A. L.
R. 185.

54-4-4. Classification and fixing after hearing.-(1)
Whenever the
commission shall find after a hearing that the rates, fares, tolls, rentals,
charges or classifications, or any of them demanded, observed, charged or
collected by any public utility for any service or product or commodity, or
in connection therewith, including the rates or fares for excursion or commutation tickets, or that the rules, regulations, practices or contracts, or
any of them, affecting such rates, fares, tolls, rentals, charges or classifications, or any of them, are unjust, unreasonable, discriminatory or preferen-
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tial, or in anywise in violation of any provisions of law, or that such
rates, fares, tolls, rentals, charges or classifications are insufficient, the
commission shall determine the just, reasonable or sufficient rates, fares,
tolls, rentals, charges, classifications, rules, regulations, practices or contracts to be thereafter observed and in force, and shall fix the same by
order as hereinafter provided.
(2) The commission shall have power to investigate a single rate,
fare, toll, rental, charge, classification, rule, regulation, contract or practice,
or any number thereof, or the entire schedule or schedules of rates, fares,
tolls, rentals, charges, classifications, rules, regulations, contracts and
practices, or any number thereof, of any public utility, and to establish,
after hearing, new rates, fares, tolls, rentals, charges, classifications, rules,
regulations, contracts or practices, or schedule or schedules in lieu thereof.
History:
L. 1917, ch. 47, a.rt. 4, § 3; C.
L. 1917, § 4800; R. S. 1933 & C. 1943,
76-4-4.
Compa.ra.ble Provision.
Deering's Cal. Gen. Laws, Act 6386, § 32,
subd. a and subd. b (substantially
the
same).

Validity.
There is nothing in either Utah Constitution
or any statute
whereby
state
has surrendered its right to regulate rates
of public utilities at any time; and legislature was clearly within its rights when
it authorized
public utilities
commission
to regulate rates and charges of public
utilities
in existing
contracts.
United
States Smelting, Refining & Milling Co.
v. Utah Power & Light Co., 58 U. 168, 197
P. 902.
Regulation
of rates for public utilities
is governmental
function coming directly
within police power of state, and. for
that reason the establishing
or modifying of rates, although contractual,
does
not violate Const. Art. I, § 18. United
States Smelting, Refining & Milling Co.
v. Utah Power & Light Co., 58 U. 168,
197 P. 902.
The legislative or police power to regulate public utilities of state and fix rates
rests upon legal right to secure to consuming public just, uniform, and equitable
rates, as applied to service rendered. Utah
Copper Co. v. Public Utilities Comm., 59
U. 191, 203 P. 627.
1.

2.

Rules for regulating and establishing
rates.
While, generally
speaking, every utility that serves the public must be allowed a fair and reasonable
return
on
its investments
over and above actual
cost and expense of providing adequate,
efficient, and safe service when economically managed, yet it is not true that
such return
must be assured to every
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utility
when conditions
are grossly abnormal on account of war conditions which
are necessarily temporary. Salt Lake City
v. Utah Light & Traction Co., 52 U. 210,
173 P. 556, 3 A. L. R. 715.
Public Utilities Act contemplates
that
serving utilities,
burdened
as they are
and as they should be with duty of rendering efficient service to public, are entitled to earn fair return or income from
property used in successful and economical operation. Utah Copper Co. v. Public
Utilities Comm., 59 U. 191, 203 P. 627.
The factors and elements to be considered in fixing a rate or charge for
municipally
owned plant are set out in
Logan City v. Public Utilities Comm., 72
U. 536, 547, 271 P. 961.
Rates must produce a fair return.
Each
rate should be compensatory,
and a utility cannot be required to perform service
at a rate which is confiscatory. It is equally true that rate structure cannot be constructed
so that rate of return will be
uniform on all rates. Logan City v. Public
Utilities
Comm., 77 U. 442, 449, 296 P.
1006.
This section contains no mandate that
rates be based on a fair value rate base.
Utah Power & Light Co. v. Public Service Comm., 107 U. 155, 152 P. 2d 542, 555.

3.

Hearing and determination.
The first prerequisite
of a valid rate
order by the commission is that it be
preceded by a hearing and findings. Com•
mon sense dictates that at such a hearing the legislature
intended
that there
be evidence adduced which would be reasonably calculated
to resolve the issues
presented
for
determination.
Commo11
sense likewise requires a holding that the
findings required by statute be made in accordance with the evidence so presented.
If there is no substantial
evidence to support an essential finding, that finding cannot stand and a rate order predicated upon
it must fall. Mountain States Telephone

AUTHORITY
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& Telegraph Co. v. Public

Service Comm.,
105 U. 266, 145 P. 2d 790, 792. Writ of
mandate granted in 107 U. 502, 155 P. 2d
184, rehearing denied in 107 U. 530, 158
P. 2d 935.
4. Extent of power and jurisdiction.

,Public utility commission, having determined that eontract
rate was discriminatory
as compared
with
rates
charged general public, could, without
further investigation,
order new or temporary rate to be enforced during time
necessary to enable commission to make
sufficient investigation
to determine
reasonable rate for services covered by contract in question. Utah Copper Co. v. Public Utilities Comm., 59 U. 191, 203 P. 627.
(Gideon and Weber, JJ., dissenting.)
In fixing of rates for public utility
service under Public Utilities
Act the
utilities commission is not limited or controlled by provisions of antecedent
contracts, but is at liberty to disregard such
contracts altogether
if they come in
conflict with what the commission finds
to be a reasonable rate under conditions
existing at time of making investigation.
Utah Hotel Co. v. Public Utilities Comm.,
59 U. 389, 204 P. 511. All prior cases on
this point are collected in Logan City v.
Public Utilities Comm., 72 U. 536, 562, 271
P. 961.

5. Street railway fares.
The power to fix fare to be received
by street or interurban
railway
is retained by state through public utility
commission and can be exercised by it
whenever the necessity
requires
action
upon its part. Murray City v. Utah Light
& Traction Co., 56 U. 437, 191 P. 421.
6,

Telephone rates.

Under this section, if commission finds
that unlawful discriminations
exist between intrastate
toll rates
and interstate toll rates, the commission
must
take evidence and make findings as to
what would be just, reasonable
or sufficient rates. If order requiring
reduction of intrastate rates is not based upon
any evidence calculated
to show that
existing intrastate
rates were inherently
umeasonable, order of commission cannot stand. Mountain
States
Telephone
& Telegraph Co. v. Public Service Comm.,
105 U. 230, 142 P. 2d 873, rehearing denied 105 U. 266, 145 P. 2d 790. For sequel
to this case, see Mountain States Telephone & Telegraph Co. v. Public Service
Comm., 107 U. 502, 155 P. 2d 184 (two
justices dissenting),
rehearing
denied in
107 U. 530, 158 P. 2d 935.

37

54-4-4

7.

Unjust,
unreasonable,
discriminatory
or pref erentia.l rates.
Telephone
rates should be compensatory; a rate of return as low as 2.37 per
cent is not adequate or reasonable,
and
commission need not make any finding as
to whether or not other exchanges in the
state would yield a lower rate of return.
A comparison
of other rates would be
persuasive or controlling only where such
rates were just and reasonable
rates.
Logan City v. Public Utilities Comm., 77
U. 442, 296 P. 1006.
Effect of city ordinances.
While the passing or franchise
ordinance fixing fares by municipal corporation and their acceptance by street railway constitute contract between city and
street
railway,
such contract
does not
prevent public utilities
commission from
changing the rates of fare agreed upon
in franchise
ordinances.
Salt Lake City
v. Utah Light & Traction Co., 52 U. 210,
173 P. 556, 3 A. L. R. 715.
8.

9.

Estoppel to change rates.
That
franchise
ordinances
provided
for commutation
tickets and in reliance
on them many persons built homes in
suburbs,
did not estop street
railway
from increasing
rates of fare without
consent of those persons. Salt Lake City
v. Utah Light & Traction
Co., 52 U.
210, 224, 173 P. 556, 3 A. L. R. 715.
10. Appellate review.
Utilities
commission is purely an administrative
body, clothed by legislature
with power to regulate
public utilities
of state, and Supreme Court has no right
to interfere
with functioning
of commission until it clearly appears that rates
as established
by it are manifestly
unjust or confiscatory in their nature. Utah
Copper Co. v. Public Utilities Comm., 59
U. 191, 203 P. 627. See 54-7-16.

Collateral References.
Public Service Commissions<S=o7.4.
73 C.J.S. Public Utilities § 25.
Allowance for depletion or amortization
in respect of natural resources in fixing
rates, 91 A. L. R. 1413.
Power of public service commission to
increase franchise rates, 29 A. L. R. 356.
Power of state or municipality
to fix
minimum public utility rates, 68 A. L. R.
1002.
Power of state or public service commission to regulate, or of court to pass upon
reasonableness
of, rates of municipally
owned or operated public utility, 127 A.
L. R. 94.

54-4-5
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Right of public service corporation to
change rate while another rate is unde·
termined, 16 A. L. R. 1219.
Right to fix new rate for public utility
where court sets aside rate fixed by commission as confiscatory, 57 A. L. R. 146.
Special services or facilities afforded by
shipper as a factor in carrier's rates, 25
A. L. R. 191.
Street easements as a factor in fixing a
rate base for a street railway company,
49 A. L. R. 1477.

Power of state to change private contract rates for public utilities, 9 A. L. R.
1423.
Profit factor in determining
rates for
municipally
owned or operated
public
utility, 90 A. L. R. 700.
Rate of return to which telephone company is entitled, 31 A. L. R. 825.
. -Right of carrier to rates which will
amortize cost of road, 9 A. L. R. 1232.
Right of patron to question reasonableness of public utility rate authorized by
Jegislatme, 12 A. L. R. 404.

54-4-5. Through and joint rates of carriers-Division.-Whenever
the
commission shall find after a hearing, that the rates, fares or charges in
force over the lines of two or more common carriers between any two points
in this state are unjust, unreasonable or excessive, or that no satisfactory
through route or joint rate, fare or charge exists between such points, or
that public convenience and necessity demand the establishment of a
through route and joint rate, fare or charge between such points, the commission shall order such common carriers to establish such through route,
and may establish and fix a joint rate, fare or charge which will be fair,
just, reasonable and sufficient to be allowed, charged, enforced, demanded
and collected in the future, and the terms and conditions under which such
through route shall be operated. The commission may order that freight
moving between such points shall be carried by the different common
carriers, parties to such through route and joint rate, without being transferred from the originating cars. In case the common carriers do not agree
between themselves upon the division of the joint rates, fares or charges
established by the commission over such through routes, the commission
shall, after hearing, by supplementary order establish such division. The
commission shall have the power to establish and fix through routes and
joint rates, fares or charges for common carriers, and to fix the division
of such joint rates, fares or charges.
History: L. 1917, ch. 47, art. 4, § 4; C.
L. 1917, § 4801; R. S. 1933 & C. 1943, 76',1-5.

Comparable
Deering's
(similar).

Collateral References.
Carriers~29.
13 C.J.S. Carriers § 300.

Provision.
Cal. Gen. Laws, Act 6386, § 33

54-4-6. Unlawful interstate rates-Petition

to interstate commerce com-

m.ission.-The commission shall have the power, and it shall be the duty of
the commission, to investigate all existing or proposed interstate rates,
fares, tolls, charges and classifications, and all rules and practices in relation thereto, for or in relation to the transportation of persons or property or the transmission of messages or conversations, where any act in
relation thereto shall take place wit,hin this state; and when the same are, in
the opinion of the commission, excessive or discriminatory, or in violation
of the Act of Congress entitled "An Act to Regulate Commerce," approved
February 4, 1887, and the acts amendatory thereof and supplementary
thereto, or of any other Act of Congress, or in conflict with the r•uings,
38
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orders or regulations of the interstate commerce commission, the commission shall apply by petition or otherwise to the interstate commerce commission or to any court of competent jurisdiction for relief.
History: L. 1917, ch. 47, art. 4, § 5; C.
L. 1917, § 4802; R. S. 1933 & C. 1943, 764-6.

Colla.teral References.
Public Service Commissionscg:;;,7.1.
73 C.J.S. Public. Utilities
§ 41.

Compara,ble Provision.
, Deering's Cal. Gen. Laws, Ac.t 6386, § 34
(substantially
identical).

State regulation
of rates to· consumers
of gas or electricity
transported
across
state lines for light or power purposes,
7 A. L. R. 1094.

54-4-7. Rules, equipment, service-Regulation after hearing.-Whenever the commission shall find, after a hearing, that the rules, regulations,
practices, equipment, appliances, facilities, or service of any public utility,
or the methods of manufacture,
distribution, transmission, storage or
supply employed by it, are unjust, unreasonable, unsafe, improper, inadequate or insufficient, the commission shall determine the just, reasonable,
safe, proper, adequate or sufficient rules, regulations, practices, equipment,
appliances, facilities, service or methods to be observed, furnished, constructed, enforced or employed, and shall fix the same by its order, rule
or regulation. The commission, after a hearing, shall prescribe rules and
regulations for the performance of any service or the furnishing of any
commodity of the character furnished or supplied by any public utili.ty,
and on proper demand and tender of rates such public_ utility shall furnish such commodity or render such service within the time and upon the
conditions provided in such rules.
History: L. 1917, · ch. 47, a.rt. 4, § 6; C.
L. 1917, § 4803; R. S. 19_33 & C. 1943, 764-7; L. 1945, ch. 133, § 1.
Compiler's Note.
The 1945 amendment made various
minor changes in phraseology.

but

Compara,ble Provision_.
Deering's Cal. Gen. Laws, Act 6386, § 35
(similar).
1. . Order of commission.

The commission in acting
under the
authority of this sectiou must do so by
its order. Mulcahy
v. Public
Service
Comm., 101 U. 245, 117 P. 2d 298.

2.

Stock loading facilities.
In Union Pac. R. Co. v. Public Service.
Comm., - U. ---,-,211 P. 2d 851, Supreme
Court upheld order of commission requiring railroad to build further stock loading
facilities
at stock shipping center, where
only stock loading facilities
supplied by
railroad were located on south side of railroad's double main line tracks, and where
evidence
supported
commission's
finding
that means of ingress and egress supplied
by railroad, in regard to loading facilities,
was unreasonable
and unsafe as to shippers located north of tracks.

Collateral References.
Public Service Commissionscg:;;,6. 7.
73 C.J.S. Public ·utilities
§ 44.

54-4-8. Improvements, extensions, re-pairs-Regulations-Apportioning
costs.-Whenever the commission shall find that additions, extensions, repairs or improvements to or changes in the existing plant, equipment, apparatus, facilities or other physical property of any public utility or
of any two or more public utilities ought reasonably to be made, or that
a new structure or structures ought to be erected to promote the security
or convenience of its employees or the public or in any way to secure
adequate service or facilities, the commission shall make and serve an
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order directing that such additions, extensions, repairs, improvements or
changes be made or such structure or structures be erected in the manner
and within the time specified in said order. If any additions, extensions,
repairs, improvements or changes, or any new structure or structures which
the commission has ordered to be erected, require joint action by two or
more public utilities, the commission shall notify the said public utilities
that such additions, extensions, repairs, improvements or changes, or new
structure or structures have been ordered, and that the same shall be
made at their joint cost; whereupon the said public utilities shall have such
reasonable time as the commission may grant within which to agree upon
the portion or division of cost of such additions, extensions, repairs, improvements or changes or any new structure or structures which each shall
bear. If at the expiration of such time such public utilities shall fail to file
with the commission a statement that an agreement has been made for division or apportionment of the cost or expense of such additions, extensions, repairs, improvements or changes, or of such new structure or
structures, the commission shall have authority, after further hearing,
to make an order fixing the proportion of such cost or expense to be
borne by each public utility and the manner in which the same shall be
paid or secured.
History: L. 1917, ch. 47, art. 4, § 7; C.
L. 1917, § 4804; R. S. 1933 & C. 1943, 764-8.

c·omparable Provision.
Deering's Cal. Gen. Laws, Act 6386, § 36
(similar).
1. Power of commission.
The commission has had this authority
from the first. Mulcahy v. Public Service
Comm., 101 U. 245, 117 P. 2d 298.
Collateral References.
Public Service Commissions«g:::,6.7.
73 C.J.S. Public Utilities § 44.

Constitutional
power to compel railroad
company to relocate or reconstruct highway crossing or to pay or contribute to
expense thereof, 109 A. L. R. 768.
Construction of provision of statute, ordinance, or franchise relating to "repair"
of street railway zone, 10 A. L. R. 928.
Power of public service commission in
respect to alteration or extension of passenger service, 70 A. L. R. 841.
Power of public service commission to
require public utility to extend gas service into new territory, 31 A. L. R. 333.
Power of public service commission to
require railroad or street railway to extend its line or build new lines to new
territory, 30 A. L. R. 73.

54-4-9. Railroads an.d street railroads-Service,

schedules and stops.-

Whenever the commission shall find, after a hearing, that any railroad
corporation or street railroad corporation does not run a sufficient number
of trains or cars, or possess or operate sufficient motive power, to reasonably accommodate the traffic, passenger or freight, transported
by or
offered for transportation
to it, or does not run its trains or cars with
sufficient frequency, or at a reasonable or proper time, having regard
to safety, or does not stop the same at proper places, or does not run any
train or trains, car or cars, upon a reasonable time schedule for the run,
the commission shall have power to make an order directing any such railroad corporation or street railroad corporation to increase the number of
its trains or of its cars or its motive power, or to change the time for
starting its trains or cars, or to change the time schedule for the run of
any train or car, or to change the stopping place or places thereof, or to
make any other order that the commission may determine to be reason-
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ably necessary to accommodate and transport
freight, transported or offered for transportation.
History: L. 1917, ch. 47, art. 4, § 8; C.
L. 1917, § 4805; R. S. 1933 & C. 1943, 76-

4-9.

the traffic, passenger

or

from the first. Mulcahy v. Public Service
Comm., 101 U. 245, 117 P. 2d 298.

Collateral References.

ComparableProvisions.
Deering's Cal. Gen. Laws, Act 6386, § 37
(similar).
Idaho Code 1947, § 61-509 (similar).
Iowa Code 1950, § 474.18 (requiring
Iowa state commerce commission to inquire into management
of business
of
common carriers; may require attendance
and testimony of witnesses; may issue subpoenas and enforce obedience thereto).

1. Power of commission.

Railroadse:>227.
74 C.J.S. Railroads

§ 418.

Power of public service
commission
with respect to regulation of street railways, 39 A. L. R. 1517.
Regulation of Pullman and sleeping car
service, 11 A. L. R. 996.
Right of public utility to discontinue
line of branch on ground that it is unprofitable, 10 A. L. R. 2d 1121.

The commission has had this authority

54-4-10. Connections between tracks-Adjustment

of expense.-When-

ever the commission shall find that public convenience and necessity would
be subserved by having connections made between the tracks of any two
or more railroad or street railroad corporations so that cars may readily
be transferred from one to the other at any of the points hereinafter in
this section specified, the commission may order any two or more such
corporations owning, controlling, operating or managing track!" of the
same guage to make physical connections at any and all crossings, and at
all points where a railroad or street railroad shall begin or terminate or
run near to any other railroad or street railroad. After the necessary
franchise or permit has been secured from the county, city or town the
commission may likewise order such physical connection within such county,
city or town between two or more railroads which enter the limits of the
same. The commission shall by order direct whether the expense of the
connections referred to in this section shall be borne jointly or otherwise.
History: L. 1917, ch. 47, art. 4, § 9; C.
L. 1917, § 4806; R. S. 1933 & C. 1943, 76-'
4-10.

Comparable Provision.
Deering's Cal. Gen. Laws, Act 6386, § 38
(similar).
1. Operation and effect of section.
Thjs section recognizes the power of
municipalities
to grant
franchises,
because it appears therefrom
that before
the adoption of the Public Utilities Act,

a railroad could not occupy any of the
streets of a city without the consent of
its governing body. Union Pac. R. Co. v.
Public Service Comm., 103 U. 186, 134 P.
2d 469, 473.

Collateral References.
Railroadse:>228.
74 C.J.S. Railroads

§ 56.

Power of state to require interstate
carrier to make track connections
with
other roads, 22 A. L. R. 1078.

54-4-11. Spurs and switching service.-(1)
Whenever the commission
shall find that application has been made by any person to a railroad
corporation for a connection or spur as provided in section 54-3-20, and
that the railroad corporation has refused to provide such connection or
spur and that the applicant is entitled to have the same provided for him
under said section 54-3-20, the commission shall make an order requiring
the providing of such connection or spur and the maintenance and use of
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the same upon reasonable terms which the commission shall have power to
prescribe. Whenever such connection or spur has been so provided· any
person shall be entitled to connect with the private track, tracks or railroad thereby connected with the railroad of the railroad corporation,
and to use the same or to use the spur so provided upon payment to the
person incurring the primary expense of such private track, tracks
or railroad, or the connection therewith or of such spur, of a reasonable
proportion of the cost thereof, to be determined by the commission after
notice to the interested parties and a hearing thereon; provided, that
such connection and use can be made without unreasonable interference
with the rights of the• person incurring such primary expense.
(2) The commission shall likewise have the power to require any
railroad corporation to switch to private spurs and industrial tracks
upon its own railroad the cars of a connecting railroad corporation, and
to prescribe the terms and compensation for such service.
History: L. 1917, ch. 47, art. 4, § 10; 0.
L. 1917, § 4807; R. S. 1933 & C. 1943, 764-11.

Cross-Reference.
Interchange
of service
Art. XII, § 12.

Compiler's Note.
The references in this section to "section 54-3~20" appeared in Code 1943 as
"section 76-3-20."

Collateral References.
Railroadse:>225.
74 C.J.S. Railroads § 412.

Comparable
Deering's
(similar).

required,

Const.

Provision.
Cal. Gen. Laws, Act 6386, § 39

54-4-12. Telegraph and telephone-Connections-Joint rates-Division.
-Whenever
the commission shall find, after a hearing, that a physical
connection can reasonably be made between the lines of two or more
telephone corporations, or two or more telegraph corporations, whose
lines can be made to form a continuous line of communication by the
construction and maintenance of suitable connections for the transfer
of messages or conversations, and that public convenience and necessity
will be subserved thereby, or shall find that two or more telegraph or
telephone corporations have failed to establish joint rates, tolls or
charges for service by o:,: over their said lines and that joint rates, tolls
or charges ought to be established, the commission may, by its order,
require that such connection be made, except where the purpose of such
connection is primarily to secure the transmission of local messages or
conversations between points within the same city or town, and that
conversations be transmitted and messages transferred
over ·such connections under such rules and regulations as the commission may establish and prescribe, and that through lines and joint rates, tolls ancl
charges be made and be used, observed and be in force in the future. If
·such telephone or telegraph corporations do not agree upon the division
between themselves of the cost of such physical connection or connections,
-or upon the division of the joint rates, tolls or charges established by the
eommission over such through lines, the commission shall have authority,
after a further hearing, to establish such division by supplemental order.
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History: L. 1917, ch. 47, art. 4, § 11; C.
L. 1917, § 4808; R. S. 1933 & C. 1943, 764-12.

Collateral References.
Telegraphs, Telephones and Radioe:>55.
62 C.J. Telegraphs and Telephones § 371.

Comparable Provisions.
Deering'a Cal. Gen. Laws, Act 6386, § 40
(similar).
Idaho Code 1947, § 61-513 (similar).

Regulations
or provisions upon requiring physical connection of telephone lines,
16 A. L. R. 352.
Right and duty of telephone companies
to make or discontinue physical connection
of exchanges or linea, 76 A. L. R. 953.

54-4-13.

Joint use of properties by utilities-Adjustment

of costs.-

Whenever the commission shall find that public convenience and necessity
require the use by one public utility of the conduits, subways, tracks, wires,
poles, pipes or other equipment, or any part thereof, on, over or under
any street or highway, belonging to another public utility, and that such
use will not result in irreparable injury to the owner or other users of
such conduits, subways, tracks, wires, poles, pipes or other equipment, or
in any substantial detriment to the service, and that such public utilities
have failed to agree upon such use or the terms and conditions or compensation for the same, the commission may, by order, direct that such use be
permitted, and prescribe a reasonable compensation and 'reasonable terms
and conditions for the joint use. If such use is directed, the public utility
to whom the use is permitted shall be liable to the owner or other users
of such conduits, subways, tracks, wires, poles, pipes or other equipment for
such damage as may result therefrom to the property of such owner or
other users thereof.
History: L. 1917, ch. 47, art. 4, § 12; C.
L, 1917, § 4809; R .. s. 1933 & C, 1943, 764-13.
Comparable Provisions.
Deering's Cal. ·Gen. Laws, Act 6386,' § 41
(substantially
identical;
coupled therewith, however, ia the following concluding
phrase: "and the commission shall have
power to ascertain
and direct the payment, prior to such use, of fair and just
compensation
for damage
suffered,
if
any"),

Idaho Code 1947, § 61-514 (substantially
identical;
in all such proviaions of the
Idaho statute it is specified that the hearing may be had upon the commission's
own moti<Jn or upon complaint of a public utility affected).

Collateral References.
Public Service Commissionse:>6.
73 C.J.S. Public Utilities § 40.
Definitions and distinctions, 37 Am. Jur.
525, Motor Transportation
§ 2.

54-4-14. Safety appliances-Regu.lation.-The
comm1ss1on shall have
power, by general or special orders, rules or regulations, or otherwise, to
require every public utility to construct, maintain and operate its line,
plant, system; equipment, apparatus, tracks and premises in such manner
as to promote and s:afeguard the health and safety of its employees, passengers, customers and the public, and to this end to prescribe, among other
things, the installation, use, maintenance and operation of appropriate
safety or other devices or appliances, including interlocking and other
protective devices at grade crossings or junctions, and block or other
system of signaling, and to establish uniform or other standards of construction and equipment,. and to require the performance of any other acts
which the health or safety of its employees, passengers, cwitomers or the
public may demand.
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History: L. 1917, ch. 47, art. 4, § 13; C.
L. 1917, § 4810; R. S. 1933 & C. 1943, 764-14.
Comparable Provisions.
Deering's Cal. Gen. Laws, Act 6386, § 42
( substantially
identical).

Idaho Code 1947, § 61-515 (substantially
i den ti cal).
Collateral References.
Railroadse=o91 (4).
74 C.J.S. Railroads § 136.

54-4-15. Grade crossings-Regulation.-(1)
No track of any railroad
shall be constructed across a public road, highway or street at grade,
nor shall the track of any railroad corporation be constructed across the
track of any other railroad or street railroad corporation at grade, nor shall
the track of a street railroad corporation be constructed across the track
of a railroad corporation at grade, without the permission of the commission having first been secured; provided, that this subsection shall not
apply to the replacement of lawfully existing tracks. The commission shall
have the right to refuse its permission or to grant it upon such terms and
conditions as it may prescribe.
(2) The commission shall have the exclusive power to determine and
prescribe the manner, including the particular point of crossing, and
the terms of installation, operation, maintenance, use and protection of
each crossing of one railroad by another railroad or street railroad,
and of a street railroad by a railroad and of each crossing of a public
road or highway by a railroad or street railroad, and of a street by a
railroad or vice versa, and to alter or abolish any such crossing, to
restrict the use of such crossings to certain types of traffic in the interest
of public safety and is vested with power and it shall be its duty to
designate the railroad crossings to be traversed by school busses and
motor vehicles carrying passengers for hire, and to require, where in
its judgment it would be practicable, a separation of grades at any such
crossing heretofore or hereafter established, and to prescribe the terms
upon which such separation shall be made and the proportions in which
the expense of the alteration or abolition of such crossings or the separation
of such grades shall be divided between the railroad or street railroad
corporations affected, or between such corporations and the state, county,
municipality or other public authority in interest.
(3) Whenever the commission shall find that public convenience and
necessity demand the establishment, creation or construction of a crossing of a street or highway over, under or upon the tracks or lines of
any public utility, the commission may by order, decision, rule or decree
require the establishment, construction or creation of such crossing, and
such crossing shall then,upon become a public highway and crossing.
History: L. 1917, ch. 47, art. 4, § 14; C.
L. 1917, § 4811; R. S. 1933, 76-4-15; L.
1939, ch. 84, § 1; C. 1943, 76-4-15.
Compiler's Note.
The 1939 amendment inserted "to restrict * * * passengers for hire" after
"crossing" beginning in seventh line of
subd. (2).
Cross-References.
Change of grades and crossings, 10-8-34.
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Cities, power to regulate tracks, 10-8-33.
Fences, cattle guards and street crossings, 10-8-35.
Flagmen, grade crossings and drains,
10-8-36.
Operation and effect o.f section.
The provisions of this section relate
entirely to public crossings. Bamberger
Electric R. Co. v. Public Utilities Comm.,
59 U. 351, 204 P. 314.
While this section was intended to give
I.
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to the comm1ss1on power over street
crossings within cities and towns, and
did give it such power, nevertheless
it
did not repeal the general powers theretofore conferred upo:i. municipalities
to
control the use and occupancy of their
streets by railroads.
Such power was
originally conferred
by the legislature
upon municipalities;
it has not been expressly repealed, nor is there anything
in subsequent legislation clearly and manifestly repugnant to that power. It therefore remains in municipalities
where it
was originally placed. Union Pac. R. Co. v.
Public Service Comm., 103 U. 186, 134
P. 2d 469, 474.

2. Tra.cks in streets.
Public utilities
commission
was required .to assume jurisdiction
and pass
upon application of railroad for permit
to construct track over city street. Denver & R. G. R. Co. v. Public Utilities
Comm., 51 U. 623, 172 P. 479.
3. Private crossings.
Evidence held sufficient to show that
railroad crossing in question was private
crossing, and hence public utilities commission had no power to direct that it be
discontinued. Bamberger Elec. R. Co. v.
Public Utilities Comm., 59 U. 351, 204 P.
314.

54-4-16

4.

Power and jurisdiction of co:m.nuss1on.
In Provo City v. Department of Business Regulation, - U. -, 218 P. 2d 675,
held that public service commission had
jurisdiction
of dispute between city and
railroad
arising out of the closing of
"street-railroad"
crossing located within
city limits; that under this section, commission was required to hear and determine the controversy, and that the rights
of the parties had to be determined before that body.
Commission's order granting authority
and permission to a railroad to construct
and operate a spur or industry track over
spur and interchange
tracks of another
railroad was not the taking of the other
railroad's prope1-ty without just compensation, since the rights-of-way
or easements which must be obtained in order to
take advantage of the authority and permission so granted must be obtained either
by purchase, condemnation,
or by other
appropriate proceedings before the proper
tribunal. Denver & Rio Grande Western
R. Co. v. Public Service Comm., - U. -,
230 P. 2d 557.

Collateral References.
Railroadse:;,91( 4).
74 C.J.S. Railroads § 136.

64-4-16. Accidents-Investigations-Reports
privileged.-The commission shall investigate the cause of all accidents occurring within this
state upon the property of any public utility, or directly or indirectly
arising from or connected with its maintenance or operation, resulting in
loss of life or injury to persons or property and requiring in the judgment
of the commission investigation by it, and shall have the power to make such
order or recommendation with respect thereto as in its judgment may seem
just and reasonable; provided, that neither the order nor recommendation
of the commission nor any accident report filed with the commission shall
be admitted as evidence in any action for damage based on or arising out of
the Joss of life or injury to person or property in this section referred to.
Every public utility is hereby required to file with the commission, under
such rules and regulations as the commission may prescribe, a report of each
accident so occurring of such kinds or classes as the commission may
from time to time designate.
History: L. 1917, ch. 47, a.rt. 4, § 15; C.
L. 1917, § 4812; R. S. 1933 & c·. 1943, 764-16.

Comparable Provisions.
Deering's Cal. Gen. Laws, Act 6386, § 44
(substantially identical).
Idaho Code 1947, § 61-517 (substantially
identical).
1. Discontinuance

of crossings.
This section does not give public utili-
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ties commission power to discontinue cer•
tain railroad crossing; 54-4-15 makes specific provision respecting power and authority of commission over crossings. Bamberger Elec. R. Co. v. Public Utilities
Comm., 59 U. 351, 204 P. 314.

Collateral References.
Public Service Commissionse:;,6,
73 C.J.S. Public Utilities § 12.

54-4-17
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54-4-17. Car supply-Demurrage-Express,
telephone, telegraph serv~
ice-Freight--Baggage-Regulation.-(1)
·The comm1ss10n ··shall have

power to prescribe by proper rules and regulations the time within 'which
all railroad corporations shall furnish, after demand therefor, all cars,
equipment and facilities necessary for the handling of freight in carload
and less than carload lots, the time within which consignors or .persons
ordering cars shall load the same, and the time within which consignees or
persons to whom freight may be consigned shall unload and discharge the
same and receive freight from the freight rooms, and to provide penalties
to be paid for failure on the part of railroad corporations, consignors and
consignees to conform to such rules; and t.he commission shall have power
to limit the number of cars that shall constitute a train operated on any
railroad in this state. Charges for demurrage shall be. uniform so that
the same penalty shall be paid by both shipper or consignee and railroad
corporation for an equal number of cars for each day for which demurrage

.

~~u~~

.

(2) The commission shall also have power to prescribe the time
within which express packages shall be received, gathered, transported and
delivered at destination, and the limits within which express packages shall
be gathered and distributed, and telegraph and telephone messages delivered without extra charge.
(3) The commission shall also have power to prescribe the time
within which baggage shall be received, transported,. delivered and stored.
( 4) The commission shall also have power to enforce reasonable
regulations for the weighing of cars and .freight offered for shipment
over any line of railroad, and to test the weights made be [by] any railroad corporation and scales used in weighing freight on cars.
History: L. 1917, ch. 47, art. 4, § 16; C.
L. 1917, § 4813; R. S. 1933 & C. 1943,
76-4-17.
Compiler's Note.
The bracketed word "by" was inserted
by the compiler of the 1943 Code.
Collateral References.
Public Service Commissiouse=>6.3.
73 C.J.S. Public Utilities § 12.
Demurrage as affected by displacement
of cars by carrier, 46 A. L. R. 1156.

Demurrage as affected by impossibility
of performing shipper's obligation, due to
act of. God or weather conditions, 26 A.
L. R.1431.
Demurrage as affected by insurrection or
act of public authorities, 44 A. L. R. 829.
Demurrage as affected by notice by car'
rier to consignee, 37 A. L. R. 1334,
Provisions of interstate freight contracts
or published tariffs regarding demurrage
as subject of waiver or estoppel, 6 A. L'.
R. 2d 878.
Strike as defense against claim for de•
murrage, 21 A. L. R .. 1473.

54-4-18. Electric, gas, water service-Rates-,-Meters and tests.-The
commission shall have power, after a hearing, to ascertain and fix
just and reasonable standards, classifications, regulations, practices, measurements or service to be furnished, imposed, observed and followed by
all electrical, gas and water corporations; to ascertain and fix adequate
and serviceable standardi:; for the measurement of quantity, quality, pressure, initial voltage or other conditions pertaining to •the supply· of the
product, commodity or service furnished or rendered by any such public
utility; to prescribe reasonable regulations for the examination and
testing of such products, commodity or service,: and for the measurement
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thereof; to establish reasonable rules, regulations, specifications and standards to secure the accuracy of all meters and appliances for measurements;
and to provide for the examination and testing of any and all appliances
used for the measurement of any product, commodity or service of any
such public utility.
History: L. 1917, ch. 47, art. 4, § 17;
C. L. 1917, § 4814; R. S. 1933 & C. 1943,
76-!l-18.

Comparable Provisions.
Deering's Cal. Gen. Laws, Act 6386, § 46,
subd. a (substantially
identical, but reading in part: "* * * electrical, gas, water
and heat corporations * * * ").
Idaho Code 1947, § 61-520 (substantially
identical).
Cros.s-Reference.
Power of cities to regulate
ice, 10-8-21.

sale of serv-

1. In general.
Where right of water company to bind
itself to a contract to make connections
and furnish water was subject to regulation by public service commission, property owners could not successfully assert
in condemnation
proceedings
by city
against water company that they had
vested rights to connections which were
impaired by condemnation.
North Salt
Lake v. St . .Joseph Water & Irrigation
Co., - U. -, 223 P. 2d 577.
2, Nature of function.
Fixing rates is a legislative,
and not
a judicial, function.
.Jeremy Fuel & Grain
Co. v. Public Utilities Comm., 63 U. 392,
226 P. 456.
3. Municipally owned plant.
If the commission undertakes to fix the
rates and charges that may be exacted by
a municipally owned electric plant, it must
act in accordance with 10-7-9. Logan City
v. Public Utilities Comm., 72 U. 536, 556,
560, 271 P. 961. The limitations
upon
the decision in Logan City v. Public
Utilities Comm., 72 U. 536, 271 P. 961,
supra, are stated in State Tax Comm. v.
City of Logan, 88 U. 406, 419, 54 P. 2d
1197.
The Supreme Court has set forth at
length some of the principles that should

guide the commission in fixing rates for
such utilities.
It was distinctly
stated
that the primary purpose in fixing rates
and charges of public utilities is to protect and safeguard rights and privileges
of the public and to secure to it an efficient and an adequate service at reasonable rates. The utility must, however, be
allowed reasonable compensation for its
service.
Logan City v. Public Utilities
Comm., 72 U. 536, 557, 271 P. 961.
Decisions from other Jurisdictions-California.
The facts were such as to lead to the
conclusion that the water rights and water
system of canal company were intentionally dedicated to a public service; and the
appropriation of the water for the avowed
public use, the construction of the canal
system for this same purpose, the offer to
the public of water service as a utility,
and the making of contracts which obligated it to serve water to the contractees,
completed the dedication.
Western Canal
Co. v. Railroad Comm., 216 Cal. 639, 15
P. 2d 853, certiorari denied 289 U. S. 742,
77 L. Ed. 1489, 53 S. Ct. 688.
Public utilities and common carriers are
not censors of public or private morals,
nor are they authorized
or required to
investigate
or regulate
the public or
private conduct of those who seek service
at their hands; merely because persons,
receiving
information
transmitted
over
telephone facilities, are enabled as a result of such information,
if they are so
inclined, to commit unlawful acts, does not
make the telephone company a violator of
the criminal laws. People v. Brophy,
Cal. App. 2d -, 120 P. 2d 946.

Collateral References.
Public Service CommissionsP6.5.
73 C..J.S. Public Utilities § 12.
Variations of electric utility rates based
on quantity used, 67 A. L. R. 821.

54-4-19. Right of officers of commission to enter upon public utility
premises.-The commissioners and officers and employees of the commission
shall have power to enter upon any premises oceupied by any public utility
for the purpose of making the examinations and tests and exercising
any of the other powers provided for in this title and to set up and use
on such premises any apparatus and appliances necessary therefor. The
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agents and employees of such public utility shall have the right
present at the making of such examinations and tests.
History:
L. 1917, ch. 47, art. 4, § 17;
C. L. 1917, §4814; R. S. 1933 & C. 1943,
76-4-19.
Comparable Provisions.
Deering's
Cal. Gen. Laws, Act 6386,
§ 46, subd. b (substantially
identical).

to be

Idaho Code 1947, § 61-521 (substantially
identical).
Collateral References.
Public Service Commissionse,;:,6.5.
73 C.J.S. Public Utilities § 12.

54-4-20. Consumer may have meter tested upon paying fee.-Any
consumer or user of any product, commodity or service of a public utility may
have any appliance used in the measurement thereof tested, upon paying
the fees fixed by the commission. The commission shall establish and fix
reasonable fees to be paid for testing such appliances on the request of the
consumer or user; the fee to be paid by the consumer or user at the time
of his request, but to be paid by the public utility and repaid to the consumer or user under such rules and regulations as may be prescribed by
the commission, if the appliance is found defective or incorrect to the
disadvantage of the consumer or user.
History:
L. 1917, ch. 47, art. 4, § 17;
!J. L. 1917, § 4814; R. S. 1933 & C. 1943,
76-4-20.

Idaho Code 1947, § 61-522.

Comparable Provisions.
Deering's Cal. Gen. Laws, Act 6386, § 46,
subd. c (similar).

Collateral References.
Public Service Commissionse,;:,6.5.
73 C.J.S. Public Utilities § 12.

54-4-21. VaJuation of public utilities.-The commission shall have power
to ascertain the value of the property of every public utility in this
state and every fact which in its judgment may or does have any bearing
on such value. The commission shall have power to make revaluations
from time to time and to ascertain the value of new construction, extensions,
and additions to the property of every public utility; provided, that the
valuation of the property of all public utilities doing business within this
state located in Utah as recorded in accordance with section 54-4-22 of this
chapter shall be considered the actual value of the properties of said public
utilities in Utah unless otherwise changed after hearings by order of the
commission. In case the commission changes the valuation of the properties of any public utility said new valuations found by the commission
shall be the valuations of said public utility for all purposes provided in
this chapter.
subd. a (conferring
power upon the commission to ascertain Yalue of property of
public utility and every fact and element
of value bearing on such value; may make
revaluations
and ascertain value of additions, betterments,
extensions
and new
construction to property).
Idaho
Code 1947, § 61-523 (identical
with first six liues herein to word "provided").

History:
L. 1917, ch. 47, art. 4, § 18;
C. L. 1917, § 4815; R. S. 1933, 76-4-21;
L. 1937, ch. 87, § 1; C. 1943, 76-4-21.
CompHer's Notes.
The 1937 amendment
contained a section 2 which repealed all conflicting acts
or parts of acts, and which added proviso
to text.
The reference in this section to "section
54-4-22" appeared in Code 1943 as "section
76-4-2lx."

In general.
For a lengthy discussion of the development of substantive
constitutional
law
regarding
rate legislation from the deci1.

Comparable Provisions.
D<>Aring's Cal. Gen. Laws, Act 6386, § 47,
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responding risks and uncertain ties; but it
has no constitutional
right to profits such
as are realized or anticipated
in highly
profitable
enterprises
or speculative
ventures.
The return should be reasonably
sufficient to assure confidence in the financial soundness of the utility and should
be adequate, under efficient and economical management,
to maintain and support
its credit and enable it to raise the money
necessary for the proper discharge of its
public duties.
Utah Power & Light Co.
v. Public Service Comm., 107 U. 155, 152
P. 2d 542, 568, quoting Bluefield Water
Works & Improvement
Co. v. Public Service Comm., 262 U. S. 679, 67 L. Ed. 1176,
43 S. Ct. 675.
The removal of the constitutional
barrier erected by Smyth v. Ames unleashed
the power of the commission and permitted
it to expand into fields previously
restricted by earlier court decisions.
Utah
Power & Light
Co. v. Public
Service
Comm., 107 U. 155, 152 P. 2d 542, 558, in
which the court reviewed the entire history of Smyth v. Ames to the time that
its doctrine was finally repudiated.
,
In consideration
of matters that should
be included
or excluded from the rate
base, the court has considered
organization expense, expenses incurred
in promotion of sales of preferred
stock, ancl.
the expenses of issuing and selling such
stock and system cost of leased property,
some of which were included and others
excluded in determining
rate base.
Utah
Power & Light
Co. v. Public
Service
Comm., 107 U. 155, 152 P. 2d 542, 561
et seq.
1941 may be used as a pattern year or
guide to estimate
the annual operating
expenses and number of kilowatt
hours
that the company can reasonably
expect
to sell each year in the immediate future,
where commission is not only trying to
fix post-war rates, but for duration of war
also. Utah Power & Light Co. v. Public
Service Comm., 107 U. 155, 152 P. 2d 542,
565, containing lengthy discussion of this
point.
Rate base not to be tied to fluctuating
value of dollar. Utah Power & Light Co.
v. Public Service Comm., 107 U. 155, 152
P. 2d 542, 564, citing and relying on o-pinion of Mr. Justice
Brandeis
of federal
Supreme Court.

sion in Munn v. Illinois, 94 U. S. 113, 24
L. Ed. 77, to the present time, see Utah
Power & Light Co. v. Public
Service
Comm., 107 U. 155, 152 P. 2d 542, 546
et seq.
While the comt was not inclined to say
whether the Utah Act was copied from
the statutes of Idaho rather than from the
statutes of California,
it was said that
the decisions of those two states that their
act was a mandate to the commission to
fix rates on a value rate base were not
binding on Utah in construing
our act.
Utah Power & Light Co. v. Public Service
Comm., 107 U. 155, 152 P. 2d 542, 556.

2. Validity of rate legislation.
The legis'ature is free to determine its
own economic policy in regard
to the
fixing of rates.
Its power to set rates is,
however, still circumscribed
by two constitutional limitations:
(1) substantive
constitutional law requires that the rates
finally set shall not be confiscatory;
and
(2) the requirements
of procedural
due
process must still be followed.
Utah
Power & Light
Co. v. Public
Service
Comm., 107 U. 155, 152 P. 2d 542, 553.
In a leading case in this state, in which
there was no dissent, a six per cent rate
of return was held not to be confiscatory;
that it was an adequate rate of return,
and that commission was not arbitrary
in
fixing that rate.
Utah Power & Light
Co. v. Public Service Comm., 107 U. 155,
152 P. 2d 542, 568, discussing
question
fully in an able and elaborate
opinion.
3. Rate base in general.
There is nothing in this section which
requires that it be construed
as a mandate to the commission to base rates on
value rate base. Nor is the provision that
when the commission
finds new valuations "said new valuations
* * * shall be
the valuations
* * * for all purposes,"
the equivalent of a provision that "value
is to be used for all purposes," especially
when the section is considered
in connection with the other sections of the
chapter.
Utah Power & Light
Co. v.
Public Service Comm., 107 U. 155, 152 P.
2d 542, 555.
What annual rate will constitute
just
compensation depends upon many circumstances, and must be determined
by the
exercise of a fair and enlightened
judgment, having regard to all relevant facts.
A public utility is entitled
to such rates
as will permit it to earn a return on the
value of the property
which it employs
for the convenience
of the public equal
to that generally being made at the same
time, and in the same general part of the
country on investments
in other business
undertakings which are attended
by cor-

4. - "fair return" on "fair vaJue."
The Supreme Court of the United States
is committed
to the view that there is
no constitutional
requirement that utilities
be permitted
to earn a "fair return" on
the "fair value" of the property devoted
to public use as decided in Smyth v:
Ames, 169 U. S. 466, 42 L. Ed. 819, 18 S.
Ct. 418. "So long as the rate set does
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not confiscate
the property
devoted
to
public service, the rate order will not be
held to violate substantive
constitutional
principles."
Federal Power Comm. v. Hope
Natural Gas Co., 320 U. S. 591, 88 L. Ed.
333, 64 S. Ct. 281 "stands squarely for
the doctrine that it is the final impact
of the rate order which is controlling
in
so far as federal constitutional
limitations
are concerned."
Utah Power & Light Co.
v. Public Service Comm., 107 U. 155, 152
P. 2d 542, 553.

ing a statute without change the legislature is presumed to know of the construction placed upon it, and that they adopted
such construction
iu its reenactment,
the
court said that the twenty-three
cases in
which the Utah commission had adhered
to the fair value rule did not amount to
such a construction
of the statute, for the
reason that it was manifest that the commission believed that the mandate to fix
rates on value came from the court decisions which followed Smyth v. Ames, 169
U. S. 466, 42 L. Ed. 819, 18 S. Ct. 418, and
that the statute was but the authorization,
the delegation of power, to the eommission
empowering it to undertake
procedure to
ascertain
value; that the mandate
came
not from the legislature,
but from the
courts.
"None of the cases construed the
act as a mandate to fix rates on a value
rate base."
Utah Power & Light Co. v.
Public Service Comm., 107 U. 155, 152
P. 2d 542, 557.

5.

- "prudent investment"
rule.
Where "prudent
investment"
rule is
adopted as a standard for meaourement of
the reasonableness
of rates, fees paid to
affiliate
companies
for construction
are
properly excluded as item of cost, in fixing
rates for utility,
and fact that holding
company owns both construction
corporation and operating
utility does not alter
situation.
Utah Power & Light Co. v.
Public Service Comm., 107 U. 155, 152 P.
2d 542.

8. - evidence.
As to the type of evidence that may be
considered in determining
a fair rate of
return, the language
of the federal Supreme Court has been followed and approved both by the commission and ou'r
Supreme Court.
Utah Power & Light Co.
v. Public Service Comm., 107 U. 155, 152
P. 2d 542, 568, quoting from United States
Supreme Court, and stating that there was
no evidence which would require a holding
that a six per cent return was not adequate.

effect of federal Supreme Court decisions.
If the legislature
of Utah should, by
the Utilities
Act, direct the commission
to use "value" as the rate base in arriving at just and reasonable rates, then the
fact
that
the Supreme
Court of the
United States has now departed from its
earlier holding of Smyth v. Ames, 169
U. S. 466, 42 L. Ed. 819, 18 S. Ct. 418,
which developed
the "fair
value" rule
would make no difference.
"A change in
substantive
constitutional
law which now
permits as constitutional
the use of 'prudent investment'
as a rate base cannot
eradicate from the statutes of this state a
legislative mandate that rates be based on
value if such mandate in fact exists in our
statutes."
Utah Power & Light Co. v.
Public Service Comm., 107 U. 155, 152 P.
2d 542, 554.
6.

7.

-

9.

Allowance for fede,ral taxes.

The determination
of how much should
be allowed for anticipated
federal taxes,
and when allowance should be made for
future excess profits taxes, is considered
in Utah Power & Light Co. v. Publ.c
Service Comm., 107 U. 155, 152 P. 2d 542,
568.

Collateral References.
Public Service Commissionse=:,7,5.
73 C.J.S. Public Utilities § 41.

-

effect of uniform construction
of reenacted section.
In discussing the rule that in re-enact-

54-4-22. Statements of valuations-Affidavits-Records
of valuation.'rhe public service commission must on or before the first day of December of each year furnish every public utility doing business in the
state of Utah whose rates are based on the valuation of its properties
or the amount of its investments with blank forms providing spaces
for statements of the valuation of all of the properties of the public
utilities located within this state. Said blank forms shall provide for
whatever segregation or division of the values of said properties as the
commission may require.
Each blank form shall have affixed thereto an affidavit which must be
substantially as follows:
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"I, ............................................................................................ , do s,vear that I
am ...............:.................................................................... (position held), of the
................................................................................ (name of company), and that
as such I am in a position to know the valuations of both the tangible
and intangible properties of the ........................................ (name of company),
located in the state of Utah, and that to the best of my .knowledge the
above figures represent · the true valuations of said properties at 12 :00
o'clock noon on the first day of January of the year 19......... "
Said affidavit in addition to the above must state the principal place
of business of the public utility and other information required by the
commission.
The public service commission shall require every public utility doing
business within the state of Utah whose rates are based on the valuation of its properties or the amount of its investments to declare through
its authorized agent on said blank forms the full value of all of the
tangible and intangible properties of said utility which are located within
the state of Utah, and it shall furthermore require that the valuation of the
tangible properties be listed separately from the intangible properties.
In making such declaration every public utility may take into consideration
any increase or decrease.in values of such property during the tax year
last past and may raise or lower its declared true values accordingly.
It shall furthermore require that said blank form be filed with the
commission on or before a specific date each year to be determined by
the commission, and shall require the affidavit of said blank form to be
signed and sworn to by a duly qualified and acting officer of said public
utility in the manner provided by law. The public service comm1ss10n
shall furthermore
prepare each year a book to be called "Record of
Valuations of Utility Companies," in which must be entered the names
of every person, organization, or corporation engaged in any utility business in Utah together with the valuation of the tangible and the valuation
of the intangible properties
of each of said person, organization
or
corporation as determined and declared by the duly qualified officers of
said public utilities and as declared and filed in accordance with the provisions of this section or as otherwise determined by the commission according to law. The public service commission shall accept the values filed as
provided herein unless otherwise changed by the commission upon evidence
taken by and filed with the commission as the true values of the tangible
and the intangible properties of said public utility and said last declared
values shall be the values upon which said utility might earn a fair return.
Under no circumstances shall an increase in the rates of any public utility
be found justified by the commission if said increase shall result in an earning by said utility of an amount greater than a fair return on the value
of the properties of said public utility located in the state of Utah as shown
on the forms provided herein.
Compiler's Note.
This segtion was added by the 1937
amendment
which contained a section 2
which repealed all conflicting acts or parts
of acts.

History: R. S. 1933, 76·4-21x, added by
L. 1937, ch. 87, § 1; C. 1943, 76-4-21x.
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Pixing valuations.
Constitution
has conferred on the state
tax commission the power of assessment
of utilities, which includes fixing of valuations on utility property, and this duty
and power cannot be directly exercised by
the legislature
or by it confened on any
other officer or board, such as the public
service commission, and attempt to do so
by this section and 59-5-55 is invalid.

State ex rel. Public Service Comm. v.
Southern Pac. Co., 95 U. 84, 115, 79 P. 2d
25 (Larson, J., dissenting),
approved in
Utah Power & Light Co. v. Public Service
Comm., 107 U. 155, 152 P. 2d 542, 555.

1.

Collateral References.
Public Service Commissions(e:::;>7.5.
73 C..J.S. Public Utilities § 41.

54-4-23. Accounts and records of utilities.-'l'he
commission shall have
power to establish a system of accounts to be kept by public utilities subject to its jurisdiction, to classify said public utilities and to establish a
system of accounts for each class and to prescribe the manner in which
such accounts shall be kept. It may also, in its discretion. prescribe the
forms of accounts, records and memoranda to be kept by such public
utilities, including accounts, records and memoranda of the movement of
traffic as well as of the receipts and expenditures of moneys, and any other
forms, records and memoranda which in the judgment of the commission may be necessary to carry out any of the provisions of this title. The
system of accounts established by the commission and the forms of accounts,
records and memoranda prescribed by it shall not be inconsistent, in the
case of corporations subject to the provisions of the Act of Congress entitled, "An Act to Regulate Commerce," approved February 4, 1887, and the
acts amendatory thereof and supplementary
thereto, with the system
and forms from time to time established for such corporations by the
interstate commerce commission; but nothing herein contained shall affect
the power of the commission to prescribe forms of accounts, records
and memoranda covering information in addition to that required by
the interstate commerce commission. The commission may, after hearing
had upon its own motion or upon complaint, prescribe by order the
accounts in which particular outlays and receipts shall be entered, charged
or credited. When the commission shall have prescribed the forms of
accounts, records or memoranda to be kept by any public utility corporation for any of its business it shall thereafter be unlawful for such public
utility to keep any accounts, records or memoranda for such business other
than those so prescribed or those prescribed by or under the authority
of any other state or of the United States, excepting such accounts, records
or other memoranda as shall be explanatory of and supplemental to the
accounts, records or memoranda prescribed by the commission.
History:
L. 1917, ch. 47, art. 4, § 19;
C. L. 1917, § 4816; R. S. 1933 & C. 1943,
76-4-22.

Idaho

Comparable Provisions.
Deering's Cal. Gen. Laws, Act 6386, § 48
(similar).

Code 1947, § 61-524 (similar).

Collateral References.
Public Service Commissions(e:::;>6.9.
73 C..J.S. Public Utilities § 12.

54-4-24. Depreciation accounts and fund.-The
power to require any or all public utilities to carry
depreciation account in accordance with such rules,
of account as the commission may prescribe. The
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time to time ascertain, determine and, by order, fix the proper and adequate rates of depreciation of the several classes of property of each
public utility. Each public utility shall conform its depreciation accounts
to the rates so ascertained, determined and fixed, and shall set aside
the money so provided for out of earnings and carry the same in a depreciation fund and expend such fund only for such purposes and under such
rules and regulations, both as to original expenditure and subsequent replacement, as the commission may prescribe. The income upon investments
of money in such fund shall likewise be carried in such fund.
History: L. 1917, ch. 47, art. 4, § 20;
C. L. 1917, § 4817; R. S. 1933 & C. 1943,
76-4-23.

Comparable Provisions.
Deering's Cal. Gen. Laws, Act 6386, § 49
(substantially identical).

Idaho Code 1947, § 61-525 (similar, but
exception made as to public utilities which
are subject to Act of Congress approved
Feb. 4, 1887).

Collateral References.
Public Service CommissionsP6.9.
73 C.J.S. Public Utilities § 12.

54-4-25. Certificate of convenience and necessity prerequisite to construction and operation.-(1)
No railroad corporation, street railroad corporation, aerial bucket tramway corporation, gas corporation, electrical
corporation, telephone corporation, telegraph corporation, heat corporation, automobile corporation or water corporation shall henceforth establish,
or begin construction or operation of a railroad, street railroad, aerial
bucket tramway, line, route, plant or system, or of any extension of such
railroad, street railroad, aerial bucket tramway, line, route, plant or
system, without having first obtained from the commission a certificate
that present or future public convenience and necessity does or will require such construction; provided, that this section shall not be construed
to require any such corporation to secure such certificate for an extension
within any city or town within which it shall have heretofore lawfully
commenced operations, or for an extension into territory, either within or
without a city or town, contiguous to its railroad, street railroad, aerial
bucket tramway, line, plant or system not theretofore served by a public
utility of like character, or for an extension, within or to territory already
served by it, necessary in the ordinary course of its business; provided
further, that if any public utility in constructing or extending its line,
plant or system shall interfere or be about to interfere with the operation
of the line, plant or system of any other public utility already constructed,
the commission, on complaint of the public utility claiming to be injuriously affected, may, after hearing, make such order and prescribe
such terms and conditions for the location of the lines, plants or systems
affected as to it may seem just and reasonable.
(2) No public utility of a class specified in subsection (1) hereof
shall henceforth exercise any right or privilege under any franchise or
permit hereafter granted, or under any franchise or permit heretofore
granted but not heretofore actually exercised or the exercise of which
has been suspended for more than one year, without first having obtained from the commission a certificate that public convenience and
necessity require the exercise of such right or privilege; provided, that
when the commission shall find, after hearing, that a public utility has
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heretofore begun actual construction work and is prosecuting such work
in good faith, uninterruptedly
and with reasonable diligence in proportion to the magnitude of the undertaking under any franchise or permit
heretofore granted but not heretofore actually exercised, such public
utility may proceed, under such rules and regulations as the commission may prescribe, to the completion of such work, and may after such
completion exercise such right or privilege; and provided further, that
this section shall not be construed to validate any right or privilege now
invalid or hereafter becoming invalid under any law of this state.
(3') Every applicant for such a certificate shall file in the office of the
commission such evidence as shall be required by the commission to
show that such applicant has received the required consent, franchise or
permit of the proper county, city, municipal or other public authority.
The commission shall have power, after a hearing, to issue said certificate as prayed for or to refuse to issue the same, or to issue it for the
construction of a portion only of the contemplated railroad, street railroad,
aerial bucket tramway, line, plant or system, or extension thereof, or for
the partial exercise only of said right or privilege and may attach to the
exercise of the rights granted by said certificate such terms and conditions as in its judgment public convenience and necessity may require.
If a public utility desires to exercise a right or privilege under a franchise
or permit which it contemplates securing but which has not yet been
granted to it, such public utility may apply to the commission for an
order preliminary to the issue of the certificate. The commission may
thereupon make an order declaring that it will thereafter upon application, under such rules and regulations as it may prescribe, issue the desired
certificate upon such terms and conditions as it may designate after the
public utility has obtained such contemplated franchise or permit. Upon
presentation to the commission of evidence satisfactory to it that such
franchise or permit has been secured by such public utility, the commission
shall thereupon issue such certificate.
History:
L. 1917, ch. 47, art. 4, § 21;
C. L. 1917, § 4818; L. 1919 (S. S.), ch. 14,
§ 1; 1925, ch. 12, § 1; R. S. 1933 & C. 1943,
76-4-24.

could not occupy any of the streets of a
city without the consent of its governing
body. Union Pac. R. Co. v. Public Service
Comm., 103 U. 186, 134 P. 2d 469, 473.

Compiler's Note.
Former sections 76-4-25 to 76-4-27 (R. S.
1933) were repealed by Laws 1933, ch. 53,
§ 35, which was repealed by Laws 1935,
eh. 65, § 26. See section 54-6-23 note.

2.

- construction of section.
This section should be so construed as
to carry out its manifest purpose.
Mulcahy v. Public Service Comm., 101 U. 245,
117 P. 2d 298, followed in Union Pac. R.
Co. v. Public Service Comm., 103 U. 459,
135 P. 2d 915.

Cross-References.
Franchise, authority of municipalities
to
grant, 10-8-14.
Railroad franchises, 10-8-33, 56-1-8.
Use of streets, consent of local authorities necessary, Const. Art. XII, § 8.

3.

Certificate of convenience
and necessity in general.
The reasons for requiring public utilities
to procure a certificate
of public convenience and necessity are well stated by
Mr. Spurr in his work on Guiding Principles of Public Service Regulation.
Gilmer v. Public Utilities Comm., 67 U. 2~2,
230, 247 P. 284, quoting the author.

1.

Scope and operation of section.
This section recognizes the power of
municipalities
to grant franchises, because
it appears thernfrom that before the adoption of the Public Utilities Act, a railroad
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This section applies to persons and cor;-porations engaged in transporting
passengers and freight for compensation by
.means of automobile or motor stages on
public streets, roads, or highways along
"established routes" within this state, and
an averment that defendant, at time complained of, operated an automobile along
an "established route,1' or any part there•
of, is essential to. state a cause of action,
otherwise complaint is demurrable.
Public Utilities Comm. v. Pulos, 75 U. 527,
536, 286 P. 947. As to established route,
see 54-2-1.
The "convenience"
and "necessity"
required to support -an application for a certificate are those of the public; not those
of individuals.
"Necessity"
and "convenience"· are not construed as synonymous. Convenience is• much broader than
and more inclusive than necessity,
but
.effect must be given. to both.· Mulcahy v.
Public Service Comm., 101 U. 245, 117 P.
2d 298.
Under this section no one has an· inherent right to engage in the business of
a common carrier within this state.
Mulcahy v. Public Service Comm., 101 ·u. 245,
117 P. 2d 298.
Our Supreme Court has discussed at
length the question as to what constitutes
·the public· convenience and necessity contemplated by- this section., Utah Light &
Traction -Co. v. Public Service Comm., 101
U. 99, 118 P. 2d 683; Mulcahy v. Public
Service Comm., 101 U. 245, 117 P .. 2d 298.
4. - the application.
The nature and allegations· of the ap·plication made under this, section are set
forth in Mulcahy v. ·Public ,Service Comm.,
101 U. 245, 117 P. 2d 298.
5. - municipally owned plant.
City operating its own plant does nol;
have to obtain certificate from commission. Barnes v. Lehi City, 74 U. 321, 348,
279 P. 878.
.
Under this section, city is not required
to procure certificate
of public convenience and necessity from public utilities
commission before entering into contract
:to enlarge its existing electric power plant
and enter into ·business of selling electrical energy to ·its inhabitants.
Nor is il;
necessary for company, selling plant to
city and reserving title thereto until same
is paid for, to obtain permit or certificate
of necessity. Barnes v. Lehi City, 74
U. 321, 279 P. 878, following Logan City
v. Public Utilities Comm., 72 U. 536, 271
P. 961.
6. - operation and effect of certificate.
Grant.ing of certificate of convenience
and necessity to certain automobile stage

54-4-25

line did not give such grantee right to
exclusive use of highway constituting
his
route or operate to exclude all others, who
did not patronize
him, from such highway .. State v. Nelson, 65 U. 457 7 238 P.
237, 42 A. L. R. 849.
Certificate
of convenience
and necessity granted to auto stage owner with
understanding
that he intended to operate one round-trip a week between two
points may be limited
by subsequent
order after filing of rates and schedules
for daily trips, where it appeared daily
trips would not serve public convenience
and necessity but would deprive railroad
already serving such route of profitable
business, where railroad also served· unprofitable areas which auto stage owner
did not contemplate
serving.
Gilmer v.
Public Utilities Comm., 67 U. 222, 247 P.
284.
-decision
of commission.
Whether a contemplated service is beneficial or justified is a matter for decision
of commission, and if order is within
jurisdiction
and reasonable, and not arbitrary or capricious, it is conclusive.
Gilmer v. Public Utilities Comm., 67 U. 222,
247 P. 284.
The welfare of the public is the paramount issue. These rights are given and
regulated to protect the people generally
and to insure an opportunity
for all in. dividuals, and each community, to grow
and develop and assure its inhabitants the
most complete and abundant life possible,
commensurate
with equal privileges
for
all others;
Utah Light & Traction Co.
v. Public Service Comm., 101 U. 99, 118
P. 2d 683.
The considerations
that should govern
the commission in making its decision and
determination
are set forth in Utah Light
& Traction Co. v. Public Service Comm.,
101 U. 99, 118 P. 2d 683, and in Mulcahy
v. Public Service Comm., 101 U. 245, 117
P. 2d 298.
Issuing
a certificate
of convenience
and necessity is an act of the executive
department
of state
government,
and
when done pursuant to law is not subject
to judicial annulment.
But an act which
is not within the scope and duty of execu•
tive power, even though and when attempted
or performed
by an executive
body, may be annulled or prohibited
by
the judicial branch. Mulcahy v. Public
Service Comm., 101 U. 245, 117 P. 2d 298.
The former action of the commission in
denying
certificate
of convenience
and
necessity in same territory
and in same
way involved in subsequent proceeding is
not res adjudicata
and binding upon the
commission, because it was not exercising
a judicial function in making such deci-
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sion. Mulcahy v. Public Service Comm.,
101 U. 245, 117 P. 2d 298.
Doctrine of cases cited supra was adopted
in Salt Lake & Utah R. Corp. v. Public
Service Comm., 106 U. 403, 149 P. 2d 647.

8.

Private carriers.

Private
carriers may be employed for
transportation
of freight
or passengers,
and they will not be subject to Public
Utilities
Act; however, where operations
are carried on, in form as private carriers,
but in substance as common carriers, they
will be subjected to regulations
and requirements of act. Denver & R. G. W. R.
Co. v. Linck, 56 F. 2d 957.
Person operating bus from city to camp
under contract with association operating
camp providing for transportation
of camp
guests and their baggage at certain daily
rate, and who transported
such guests exclusively with only few exceptions, was
not common carrier, and hence was not
required to have certificate of public convenience and necessity.
State v. Nelson,
65 U. 457, 238 P. 237, 42 A. L. R. 849.
9.

Mercantile stoi'es.
Several individual
owners of mercantile stores could jointly purchase, own, and
operate truck and employ person to operate same for purpose of transporting
merchandise required by them in operation
of their stores, and such store owners
were not required to obtain certificates of
convenience and necessity, and to comply
with Public Utilities Act, as long as operation of truck was confined to carrying
on of their respective
mercantile
businesses.
Denver & R. G. W. R. Co. v.
Linck, 56 F. 2d 957.

Where defendant
was merely carrying
on so-called hack or taxicab business upon
request from those who desired to be carried in special conveyance
which was
under their direction and control for time
for which it was hired and at price agreed
upon for services, he was not operating
on or over established
route within purview of this act, and not subject to regulation as though he were operating such
route.
Public Utilities
Comm. v. Garviloch, 54 U. 406, 181 P. 272.
One who operated automobile for hire
was not operating
his automobile
over
route established by himself and was not
operating car according to fixed schedule
and for services rendered did not prevent
his business from being Rubject to regulation by public utility commission within
this act. Public Utilities Comm. v. Garviloch, 54 U. 406, 181 P. 272.
Proprietor
of auto stage line operating
prior to enactment of Public Utilities Act
did not thereby
obtain property
right
which he could transfer to another without being under control of commission.
Gilmer v. Public Utilities
Comm., 67 U.
222, 247 P. 284.

12. Injunctions.
Public Utilities Act of Utah does not
deprive public utilities, or individuals, of
right to enjoin illegal operation of common carriers in independent
action, and
does not confer right exclusively
upon
public utilities commission.
Denver & R.
G. W.R. Co. v. Linck, 56 F. 2d 957.
13. Evidence.
Subdivision (3) does not state what evidence must be furnished,
but only that
such evidence must be offered as commission requires, and in this regard, regularity will be presumed.
Utah Light &
Traction
Co. v. Public Service Comm.,
101 tr. 99, 118 P. 2d 683.

10. Automobile corporations.
The provisions of subd. (3) only apply
to the classes specified therein;
they do
not apply to automobile corporations. Utah
Light & Traction Co. v. Public Service
Comm., 101 U. 99, 118 P. 2d 683.

Collateral References.
Public Service Commissions€;:;>6.6.
73 C.J.S. Public Utilities
§ 42.

11. Automobile stage line.
Neither license issued by secretary
of
state nor one obtained from town gave defendant, who operated automobile for hire,
the right to operate public utility
nor
afforded him any protection
if he was
operating such utility contrary to provisions of this act. Public Utilities Comm.
v. Garviloch, 54 U. 406, 181 P. 272.

Carrier's certificate of convenience a.nd
necessity, franchise, or permit as subject
to transfer
or encumbrance,
15 A. L. R.
2d 883.

54-4-26. Contracts calling for expenditures-Commission

to approve.

-Every
public utility when ordered by the commission shall, before
entering into any contract for construction work or for the purchase of
new facilities or with respect to any other expenditures, submit such
proposed contract, purchase or other expenditure to the commission for
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its approval; and, if the commission finds that any such proposed contract, purchase or other expenditure diverts, directly or indirectly, the
funds of such public utility to any of its officers or stockholders or to
any corporation in which they are interested, or is not proposed in good
faith for the economic benefit of such public utility, the commission
shall withhold its approval of such contract, purchase or other expenditure,
and may order other contracts, purchases or expenditures in lieu thereof
for the legitimate purposes and economic welfare of such public utility.
History: L. 1917, ch. 47, art. 4, § 22;
C. L. 1917, § 4819; R. S. 1933 & C. 1943,
76-4-28.

Collateral References.
Public Service Commissionse:=>6.8.
73 C.J.S. Public Utilities § 12.

54-4-27. Payment of dividends-Notice-Restraint.-No
gas or electric
corporation doing business in this state shall pay any dividend upon its
common stock prior to thirty days after the date of the declaration of
such dividend by the board of directors of such utility corporation. Within
five days after the declaration of such dividend the management of such
corporation shall notify the utilities commission in writing of the declaration of said dividend, the amount thereof, the date fixed for payment of
the same, and shall also cause to be published a notice in a newspaper
having general circulation in the city or town where its principal place
of business is located, stating in substance the contents of the notice herein
required to be given the utilities commission. If the commission, after investigation, shall find that the capital of any such corporation is being
impaired or that its service to the public is likely to become impaired
or is in danger of impairment, it may issue an order directing such utility
corporation to refrain from the payment of said dividend until such impairment is made good or danger of impairment is avoided. The district court
of any county in which said utility is doing business in this state is
authorized upon a suit by the commission to enforce the order of the
commission, and empowered to issue a restraining order pending final
determination of the action.
History:
76-4-29.

L. 1935, ch. 67, § 1; C. 1943,

Title of Act.
An act for the regulation
of gas and
electric public utility corporations
doing
business in this state; payment of dividends on common stock; notice to be given
commission of the declaration of such dividends, the amount and date of payment of

same; publication of said notice; commission to have the right to restrain
such
payment when capital or service of such
utility corporation is in danger of impairment; district court jurisdiction.

Collateral References.
Public Service Commissionse:=>6.5.
73 C.J.S. Public Utilities § 12.

54-4-28. Merger only on consent of utilities oommission.-No public
utility shall combine, merge nor consolidate with another public utility
engaged in the same general line of business in this state, without the
consent and approval of the public utilities commission, which sliall be
granted only after investigation and liearing and finding that such proposed merger, consolidation or combination is in the public interest.
History:
76-4-30.

L. 1935, ch. 68, § 1; C. 1943,
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with the consent and approval
of the
public utilities commission; preventing the
acquisition
by one public utility of the
voting or other securities of any other
public utility engagad in the same general
business in this state without the consent
and approval of the public utilities commission; preventing the acquiring, owning
and holding by purchase, lease, or other-

wise the plants, equipment, facilities and
properties of one of such public utilities
by another, without the consent and approval of the public utilities commission;
when such consent to be given.

Collateral References.
Public Service Commissionse=:>6.11.
73 C.J.S. Public Utilities § 12.

54-4-29. Acquiring voting stock o:r securities: of like utility only on
consent of com.mission.-Hereafter
no public utility shall purchase or acquire any of the voting securities or the secured obligations of any other
public utility engaged in the same general line of business without the consent and approval of the public utilities commission, which shall be granted
only after investigation and hearing and finding that such purchase and
acquisition of such securities, or obligations, will be in the public interest.
History:
76-4-31.

L. 1935, ch. 68, § 2; C. 1943,

Collateral References.
Public Service Commissionse=:>6.11.
73 C.J.S. Public Utilities § 12.

54-4-30. Acquiring properties of like utility only on consent of commission.-Hereafter
no public utility shall acquire by lease, purchase or otherwise the plants, facilities, equipment or properties of any other public
utility engaged in the same general line of business in this state, without the consent and approval of the public utilities commission. Such
consent shall be given only after investigation and hearing and finding that
said purchase, lease or acquisition of said plants, equipment, facilities and ·
properties will be in the public interest.
History:
76-4-32.

L. 1935, ch. 68, § 3; C. 1943,

Collateral References.
Public Service Commissionse=:>6.11.
73 C.J.S. Public Utilities § 12.

54-4-31. "Public utility" defined.-The word "public utility" as used in
this act shall be construed to mean public utility as defined in section 54-2-1
(28), Utah Code .Annotated, 1953.
History:
76-4-33.

L. 1935, ch. 68, § 4; C. 1943,

appeared in Code 1943 as "section 76-2-1
(28), Revised Statutes of Utah, 1933."
Collateral References.
Statutese=:>179. ·
59 C.J. Statutes § 567.

Compiler's Note.
The reference in this seetion to "section
54-2-1 (28), Utah Code Annotated,
1953"

CHAPTER 5
PUBLIC UTILITIES REGULATION FEE
Section

54-5-1.
54-5-2.
54-5-3.
54-5-4.
54-5-5.

Regulation
How gross
Default in
Penalties.
Powers of

fee-Based
upon gross revenues from intl'astate
operating revenue is determined.
payment of fee~Procedure
to collect-Penalties.
state tax commission-Allocation

business.

of fund.

54-5-1. Regulation fee-Based upon gross revenues from intrastate
business.-There is hereby imposed upon all public utilities subject to the
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54-5-1

jurisdiction of the public service commission of Utah, a special fee in addition to those now assessed, levied and required by law, for the purpose
of requiring from said public utilities the payment of a portion of the
state's cost of their regulation.
Said fee shall be fixed and determined
by the state tax commission on or before May 1st of each year upon
said utilities and shall be based upon the gross operating revenue of
each said utilities for the preceding calendar year derived from its
business and operations during said period within this state, excluding
income derived from interstate business.
The legislature at each regular session shall determine the amount to
be used for the general support and maintenance of the public service
commission for the succeeding biennium by appropriating
from the
general fund of the state treasury one-fourth of such total amount;
the remaining three-fourths
shall be raised by assessing all utilities
such fees as shall yield annually an aggregate amounting to one-half
of said remaining three-fourths and all of the said fees are hereby appr.opriated to such support and maintenance, it being the purpose and intent
of this act that for each dollar provided by the state for such support and
maintenance the public utilities shall, in the aggregate, provide three dollars
for such support and maintenance, one-half therefor to be provided annually. Said fee shall be due and payable on or before the first day
of July in each year, and the state tax commission shall notify each public
utility subject to the provisions of this act, the amount of said fee imposed upon it under the provisions of this act, which said fee shall be paid
to the state tax commission and by it transmitted to the state treasurer
who shall credit the amount of said fee to the public service commission
fund which shall be used for the purpose of defraying the costs and expenses of the public service commission, including the purchase of supplies
and the payment of salaries of its agents and employees; provided, however,
that no public utility shall be required to pay in any one year a fee
imposed under the provisions of this act in excess of one-half of one per
centum of its gross operating revenues for the preceding calendar year
but there shall be a minimum fee of $2 for such purpose on every such
utility; and provided further, that the amount appropriated
from the
general fund shall, if the total is found to exceed the needs of the commission for any biennium, continue to be dedicated to the uses of the
commission and shall constitute a portion of the amount determined by
the legislature as the necessary amount for the use of the commission in
the ensuing biennium; and the amount drawn from the general fund, and
the fees hereby imposed shall be reduced accordingly for such biennium.
History: L. 1935, ch. 64, § 1; 1939, ch.
85, § 1; C. 1943, 76-4a-1.

a regulation fee upon public utilities doing
business in this state, based upon gross
revenues derived from intrastate
business;
defining gross income, duties of the state
tax commission and state treasurer; liabilities and penalties for failure to comply
with the terms of the act and making an
appropriation.

Compiler's Note.
The 1939 amendment made many material changes in text and added proviso at
end of second paragraph.
Title of Act.
An act to provide for the ra1srng of
money for the support and maintenance
of the utilities commission by imposing

Collateral References.
Public Service Commissionse=:>5.
73 C.J.S. Public Utilities § 36.
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54-6-2. How gross operating revenue is determined.-Gross
operating
revenues of said public utilities shall be determined by the state tax
commission from the franchise tax returns of said utilities, from the reports to the public service commission and from such other sources of
information as the state tax commission may by rules and regulations
prescribe. In case any public utility liable for the payment of such fee
under the provisions of this act shall fail or refuse to file a return with the
state tax commis.sion showing its gross operating revenue from business
derived from its operations within this state for the preceding calendar year
on or before April 15th in each year, the tax commission shall compute the
amount of such fee to be paid by such utility and assess the same against
said utility from such information, records and data as it may possess or
obtain.
History:
L. 1935, ch. 64, § Z; 1939, ch.
85, § 1; C. 1943, 76-4a-2.

Compiler's Note.
The 1939 amendment
phraseology of text.

made

changes

Collateral References.
Public Service Commissionse:,,5,
73 C.J.S. Public Utilities § 36.

in

64-6-3. Default in payment of fee-Procedure to collect--Penalties.-In
the event of default in the payment of such fee by any public utility after
the same shall become due and the said fee shall constitute a lien upon
the property of said utility and may be foreclosed in an action brought by
the state tax commission in the district court of any county in which
property of the delinquent utility is located. If the fees computed and
imposed hereunder are not paid for a period of sixty days after the same
shall become due the rights and privileges of the delinquent utility shall
be suspended. The tax commission shall transmit the name of such utility
to the public service commission which may immediately enter an order
suspending the operating rights of said utility.
History:
L. 1935, ch. 64, § 3; 1939, ch.
85, § 1; C. 1943, 76-4a-3,
Compiler's Note,
The 1939 amendment
phraseology of text.

made

changes

Collateral References.
Public Service Commissionse:,,5.
73 C.J.S. Public Utilities § 36.

in

64-6-4. Penalties.-Any
person or corporation ·which exercises or attempts to exercise any right or privilege as any such utility during the
period for which the operating rights of any such utility are suspended
as provided in section 54-5-3 is guilty of a misdemeanor. Each day's violation shall constitute a separate offense. Jurisdiction
of such offense
shall be held to be in any county in which any part of such transaction
of business occurred. Every contract made in violation of this section
is unenforceable by such corporation or person.
History:
L. 1935, ch. 64, § 4; 1939, ch.
85, § 1; C. 1943, 76-4a-4.

Compiler's Notes.
The 1939 amendment
text of section.

The reference in this section to "section
54-5-3" appeared in the act as "section 3
of this chapter."

Collateral References.
Public Service Commissionse:,,5.
73 C.J.S. Public Utilities § 36.

com1iletely rewrote
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54-5-5. Powers of state tax commission-Allocation
of fund.-The
state
tax commission is authorized and directed to assess and collect from all
public utility corporations subject to the jurisdiction of the public service
commission of Utah, the total amount of $112,117.50 for the 1943-44 biennium, the same to be assessed and collected in accordance with the provisions of chapter 5, Title 54, Utah Code Annotated 1953, and there is hereby
appropriated to the public service commission the sum of $25,000 from the
motor vehicle registration fund for enforcement of the provisions of Title
54, chapter 6, Utah Code Annotated 1953 (Motor Transport Act).
History: L. 1943, ch. 77, § 1; C. 1943,
Supp., 76-4a-5.
Compiler's Note.
The references in this section to "chapter 5, Title 54, Utah Code Annotated 1953"
and to "title 54, chapter 6, Utah Code
Annotated 1953" appeared in the act as
"chapter 4a, title 76, Utah Code Annotated 1943" and "title
76, chapter
5,
Utah Code Annotated 1943" respectively.
Title of Act.
An act requiring the state tax commission to assess and collect regulation fees

for the years 1943 and 1944 from public
utility corporations, and to provide for the
transfer
of motor vehicle
registration
funds
for enforcement
of the Motor
Transport Act.
Effective Date.
Section 2 of Laws 1943, ch. 77 (76-4a-6,
Code 1943, Supp.) provided that act should
take effect April 1, 1943.
Collateral References.
Public Service Commissionse:=>5.
73 C.J.S. Public Utilities
§ 36.

CHAPTER 6
MOTOR VEHICLE TRANSPORTATION
Section 54-6-1.
54-6-2.
54-6-3.
54-6-4.
54-6-5.
54-6-6.
54-6-7.
54-6-8.
54-6-9.
54-6-10.
54-6-11.
54-6-12.
54-6-13.
54-6-14.
54-6-15.
54-6-16.
54-6-17.
54-6-18.
54-6-19.
54-6-20.
54-6-21.
54-6-22.
54-6-23.
54-6-24.

Words and phrases defined.
All motor carriers subject to regulation as common carriers.
Transporting
for compensation on public highways.
Common motor ca.niers-Powers
and duties of commission.
Intrastate
commerce-Certificate
of convenience and necessity.
Interstate
comrnerce-Lic.ense-A
pplication.
Permission to discontinue.
Contract carrier-Intrastate
commerce-Permit.
Interstate
commerce-Fermi
t-A pplication.
Temporary, seasonal ancl emergency permits or licenses.
Powers of commission.
Exceptions from provisions of act.
Commission and public officers to enforce act.
Identification
plate.
Operating without license plates unlawful.
Inspectors-Appointment
of-Special
state police--Powers
and dutie~.
To carry public liability,
cargo and property insurance or furnish
bond.
Violating provisions of act a misdemeanor.
Permits and licenses heretofore issued remain in effect.
Revocation of permits and licenses.
Safety regulation.
Accident reports.
Trains and locomotives excepted from act.
Transfer of operating rights of deceased owner.

54-6-1. Words and phrases defined.-Certain words and phrases used
in this act, unless contrary to or inconsistent with the context, are defined
as follows:
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